DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services ‘ ;

7500 Security Boulevard

Baltimore, Maryland 21244-1850 CENTERS for MERICLEE & METNCAD SERVICES
MEMORANDUM

DATE: December 30, 2005

FROM: Director

Financial Services Group
Office of Financial Management

SUBJECT: Part D and Workers’ Compensation MedicareSet-aside
Arrangements (WCMSAs) Questions and Answers

TO: All Regional Administrators

Beginning January 1, 2006, Medicare will beginrAtat D prescription drug coverage as a
result of the implementation of the Medicare Modtaation Act of 2003 (MMA). This
memorandum includes policy regarding the inclusibprescription drugs that Medicare
will cover as of January 1, 2006, in Workers’ Comgetion Medicare Set-aside
Arrangements (WCMSAS).

NOTE: References to prescription drugs in this docuraestimited to those prescription
drugs that are for the treatment of the Workeran@ensation (WC) related injury(ies)
and/or iliness(es)/disease(s), (hereinafter redeiweas “WC injury”) and those where
Medicare provides coverage.

Question 1. What is the Centers for Medicare & Medtaid Services’ (CMS) policy
regarding the inclusion of prescription drugs in WGMSAs with the implementation of
the MMA?

Answer 1. All WC settlements that occur on or after JanuarQD6, must consider and
protect Medicare’s interests when future treatmiecitides prescription drugs along with
the future medical services that would otherwisedimbursable by Medicare. The
recommended method to protect Medicare’s intefestsinclude a WCMSA as part of the
WC settlement.

Question 2: Will the submission of WCMSA proposalshange with the
implementation of the MMA on January 1, 2006?



Answer 2: Yes, the submission of WCMSA proposals will changgh the

implementation of the MMA on January 1, 2006. WEEMSA proposals received by
CMS’ Coordination of Benefits Contractor (COBC) @nafter January 1, 2006, the cover
letter must include separate amounts for: (1) futaedical treatment, and (2) future
prescription drug treatment. In addition, the cde&er must include an explanation as to
how the submitter calculated the future prescriptioug treatment amourite,, actual
costs, average wholesale price, etc.).

Question 3: What happens if a WCMSA proposal recged on or after January 1,
2006, does not include an amount for future presqgotion drug treatment?

Answer 3: If the cover letter does not include an amounfditure prescription drug
treatment, and the current treatment records italitet the claimant has been prescribed
drugs and/or may need prescription drugs relatede&®VC injury in the futurehe
submitter did not adequately consider Medicaresrasts. In such a case, CMS will
advise the submitter in its written opinion that fharties to the WC settlement may not
have protected Medicare’s interests.

If the cover letter does not include an amounfdture prescription drug treatment, and
there is_no indicatiom the current treatment records that the claimalhineed future
treatment with prescription drugs related to the WjGry, then CMS will accept that
Medicare’s interests have been adequately protediesdiicare will then pay primary for
future prescription drugs if the beneficiary hasoied in a Medicare prescription drug
plan and does not have any other coverage thainsgy to Medicare.

Question 4: Will CMS’ review of WCMSA proposals clange with the implementation
of the MMA on January 1, 20067

Answer 4: The CMS’ review of WCMSA proposals will not changetil it begins to
independently price for future prescription drugatment for WCMSAs received by the
COBC on or after January 1, 200Tntil the review of future prescription drug theeent
begins on January 1, 2007, CMS will continue toeevand independently price for future
Medicare-covered medical expenses in WCMSAs in@lecwe with CMS’ published
policy memoranda dated: July 23, 2001; April 21020May 23, 2003; May 7, 2004;
October 15, 2004; and July 11, 2005.

For a WCMSA proposal received by COBC on or afsgruary 1, 2006, CMS will provide
in its written opinion the total WCMSA amount tletequately protects Medicare’s
interests with regard to the claimant’s future neatitreatment. In addition, CMS’ written
opinion will note the submitted prescription drugaunt. The CMS’ written opinion will
provide the total WCMSA amount, which is a combimafof the future medical treatment
reviewed by CMS and the future prescription drugtemoted in the submitter’s cover
letter. The parties to the WC settlement must tiete¢otal WCMSA amount in the final
settlement agreement. Once the final settlemeweagent is submitted to CMS’ COBC,
the claimant and all other parties to the WC seitiet can rely on CMS’ written opinion
regarding whether the WC settlement adequateleptroiMedicare’s interests.



The total WCMSA amount (future medical treatmerd &rture prescription drug
treatment) must be deposited in an interest beagogunt. The administrator of the
WCMSA must forward an annual accounting, separatkgtifying the expenditures for

the medical treatment and prescription drug treatrteethe Medicare contractor
responsible for monitoring the claimant’s case. &ample, if the total WCMSA amount

in CMS’ written opinion is $10,000 ($7,000 idereifi for future prescription drug treatment
and $3,000 identified for future medical expenstg®n the administrator must forward an
annual accounting that separately identifies howhraf the $10,000 was spent for medical
expenses and prescription drugs. Exhaustion abtlaé WCMSA amount is not limited to
the separate amounts set-aside for future medipainses and future prescription drug
treatment. As long as the annual accounting shana fide payments were made from the
total WCMSA account, CMS will consider the accoappropriately exhausted. For
example, final actual expenditures may be $6,00@utoire prescription drug treatment and
$4,000 for the future medical expenses that mayogpately exhaust the $10,000
WCMSA.

Question 5: Will the submission of WCMSA proposalshange when CMS begins to
review and independently price for future prescripion drug treatment on January 1,
20077

Answer 5: When CMS begins to review and independently pracdifture prescription

drug treatment on January 1, 2007, the submittest malude in the cover letter separate
amounts for: (1) future medical treatment, andf®)re prescription drug treatment. In
addition, the cover letter must include an explamaas to how the submitter calculated the
future prescription drug treatment amourg.(actual costs, average wholesale price, etc.).
Moreover, the submitter must include with the sudsinin a payment history of the
prescription drugs paid by the WC carrier, as foo

» If the injury occurred less than 2 years from theedf the submission, a payment
history should include those prescription drugsigeom the injury date through the
date of submission.

* If the injury occurred more than 2 years from tlagedf the submission, a payment
history should include the last 2 years of paymémtgrescription drugs.

The CMS will review WCMSASs that include an allo@atifor future treatment with
prescription drugs based on the required paymeaiiyi anticipated future prescription
drug treatment information, and Medicare Part Cadiitthe submitter fails to provide a
payment history or the payment history reflects tha WC carrier did not previously pay
for prescription drugs indicated for the claimarititure treatment, CMS will independently
price the Medicare-covered prescription drugs uSiM$s information available from
current Medicare Part D data.



Question 6: Should funds for future prescription dug treatment be included in the
calculation of the total settlement amount to detemnine if the WCMSA proposal
should be reviewed by CMS?

Answer 6: Yes, the total settlement amount calculation khowclude an amount for
prescription drugs if the future treatment indisateat the claimant has been prescribed
drugs and/or may need drugs in the future. Afdtat the July 11, 2005 memorandum, the
computation of the total settlement amount inclutes is not limited to, wages, attorney
fees,all future medical expenses, and repayment of any ddegliconditional payments.
Payout totals for all annuities to fund the aboxpemses should be used rather than cost or
present values of any annuities. Also note thgtpraviouslysettled portion of the WC

claim must be included in computing the total setiknt amount.

Current review thresholds for Medicare beneficiang non-beneficiary WCMSA
proposals will remain in effect as stated in théfeing policy memoranda: July 23, 2001;
April 21, 2003; May 23, 2003; May 7, 2004; Octohi&r 2004; and July 11, 2005.

Note: Question/Answer #6 is not a change in CM3icydor determining whether a WC
settlement that includes a WCMSA meets CMS’ reviiergsholds.

Question 7: Do claimants have to resubmit their WSA proposals if CMS already
issued a written opinion as to the total WCMSA amont?

Answer 7. No, claimants do not have to resubmit their WCM88posals, if CMS has
already issued a written opinion as to the totalM@2 amount for settlements occurring
prior to January 1, 2006, or where the WCMSA revameurred prior to January 1, 2006,
the MMA implementation date.

Note: If the WC settlement occurred prior to Januar2a06, and the WC settlement
included an allocation for future prescription dtogatment, then the claimant must
exhaust those funds prior to billing Medicare fooge future prescription drugs. For
example, if the WC settlement allocates $5,00(pfescription drugs related to the WC
injury, then the claimant must exhaust that aménamh the settlement funds before billing
Medicare for prescription drug costs incurred omfter January 1, 2006. However, the
claimant does not have to transfer these fundsa@xisting WCMSA account or include
them in the annual WCMSA accounting.

THE ABOVE NOTE CLARIFIES Q/A #15 OF THE JULY 11, 2005
MEMORANDUM.

s/

Gerald Walters
Director, Financial Services Group
Office of Financial Management



